
February 21, 2014 

www.mpplaw.com 

 

 
 

 
 

Morris Polich & Purdy LLP Partners Gerry Schneeweis and Mark Hellenkamp 

Win Award of All Federal Trial Court and Appellate Attorneys’ Fees and Costs 

Incurred on Behalf of a Foreign Third Party Beneficiary to a Contract  

  

Morris Polich & Purdy LLP is pleased to announce that following a recent successful appeal to the Ninth 

Circuit Court of Appeals, San Diego office partners Gerry Schneeweis and Mark Hellenkamp have won an 

award in the U.S. District Court for the Central District of California of all attorneys’ fees and costs 

incurred on behalf of The Horticultural Research Institute of New Zealand, Ltd. (“HortResearch”), a New 

Zealand-based plant and food research institute forced to defend against a $17 million breach of warranty 

lawsuit brought in California. The plaintiffs in the lawsuit were 15 California growers who had entered into 

individual “Grower Agreements” with a separate defendant, and had been unsuccessful in growing 

HortResearch’s new, proprietary gold flesh-colored kiwifruit in California’s hot and arid San Joaquin 

Valley. The lawsuit was initially filed in 2007 in state court, and subsequently removed to federal court in 

Los Angeles based on diversity of citizenship. 

 

In 2009, the USDC granted HortResearch’s motion for summary judgment, finding that it was an 

intended third party beneficiary under the Grower Agreements, and that accordingly, plaintiffs had 

contractually waived any claims against it, despite the fact that plaintiffs did not actually sue it under a 

“breach of contract” theory. The trial court also found that the action was time-barred under the 

applicable California statute of limitations. 

 

However, the trial court then denied HortResearch’s subsequent motion for attorneys’ fees and costs as a 

third party beneficiary, finding that the separate attorneys’ fees clause in the agreements did not apply to 

HortResearch. That decision was appealed to the Ninth Circuit Court of Appeals. In October 2013, a 

unanimous Ninth Circuit panel reversed the district court’s denial of attorneys’ fees, and remanded the 

matter back to the district court to determine the amount of HortResearch’s reasonable trial and 

appellate court attorneys’ fees. On January 31, 2014, following the Ninth Circuit’s remand order, the 

district court reconsidered HortResearch’s motion and issued its order awarding it every single penny of 
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its trial court and appellate court attorneys’ fees and costs, jointly and severally against each and every 

plaintiff. On February 18, the court issued a judgment on its order. 

 

This was a long haul through the U.S. courts for our New Zealand-based client which, not surprisingly, 

would rather develop useful new plant and food varieties than engage in litigation halfway across the 

world. However, HortResearch was steadfast in its conviction that the suit had no merit and trusted that 

eventually, the U.S. courts would reach the right result. Collectively, these three major court rulings in 

the litigation underscore the principle that clear, unambiguous contract language in favor of an identified 

third party beneficiary can provide not only a complete defense, but also the avenue by which reasonable 

attorneys’ fees can be awarded to a foreign entity sued in a U.S. court, even where it is not actually sued 

under a “breach of contract” theory.    
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