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Environmental Claims Subject to Bankruptcy Discharge Injunction-If Notice 

was Right 
 
In In re W.R. Grace & Co., et al., Reorganized Debtors., No. 01-1139 (KG), 2016 WL 7471290, at *6 

(Bankr. D. Del. Dec. 28, 2016), the Delaware Bankruptcy Court ruled in favor of the Debtors, holding that 

the injunction provision of the confirmed plan prohibited further proceedings by a claimant asserting 

discovery of asbestos in tree bark years after the claims bar date. 

 

The claimant,  Plum Creek Timber Co. (“Plum Creek”), argued that at the time the bar date occurred in 

2003, there was no scientific certainty that the Debtor’s mining operations (which released asbestos into 

the air) in Libby, Montana, could affect tree bark on other properties. Ultimately, due to suspected 

asbestos contamination of the tree bark on Plum Creek’s property, Plum Creek was subject to a cessation 

of logging activities as well as environmental cleanup claims.   

 

The court ruled that there was no “scientific certainty” requirement necessary to trigger the obligation to 

file a bankruptcy claim. The Third Circuit previously held in Jeld-Wen, Inc., f/k/a Grossman's Inc. v. 

VanBrunt, 607 F.3d 114, 125 (3d Cir. 2010) that a ‘“claim’ arises when an individual is exposed pre-

petition to a product or other conduct giving rise to an injury, which underlies a ‘right to payment’ under 

the Bankruptcy Code. In determining whether an asbestos claim has been discharged, the court may wish 

to consider, inter alia, the circumstances of the initial exposure to asbestos, whether and/or when the 

claimants were aware of their vulnerability to asbestos, whether the notice of the claims bar date came to 

their attention, whether the claimants were known or unknown creditors, whether the claimants had a 

colorable claim at the time of the bar date, and other circumstances specific to the parties, including 

whether it was reasonable or possible for the debtor to establish a trust for future claimants as provided 

by § 524(g).” Id. at 127. The Delaware Court found that Plum Creek knew enough to realize that there 

was at least a potential problem with its timber and asbestos. 

 

In addition, the Debtors took extra steps to ensure that all potential claimants were notified of the need 

to file claims. The notice of the claims bar date was sent to every occupant of a property in Libby, 

Montana, and was also published. The court held that either would have been sufficient under the rule 

that known creditors must receive actual notice and unknown creditors can be noticed via publication. 

The notice itself was unusually extensive, stating that “Any creditor having a claim against the Debtors, 

no matter how remote or contingent, must file a proof of claim before the Bar Date.” The notice also 

defined Asbestos Property Damage Claims, which were subject to the bar date, as “Claims…that relate, 

for example to the cost of removal, diminution of property value or economic loss caused by asbestos in 

products manufactured by the Debtors or from vermiculite mined, milled, or processed by the Debtors.” 
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In bold print the notice warned that “any creditor having a claim against the Debtors, no matter 

how remote or contingent, must file a proof of claim before the Bar Date” and further cautioned 

that “ANY HOLDER OF A...ASBESTOS PROPERTY DAMAGE CLAIM...WHO FAILS TO FILE A PROOF OF 

CLAIM ON OR BEFORE THE BAR DATE FOR ANY CLAIMS SUCH CLAIMANT HOLDS AGAINST ANY OF THE 

DEBTORS...SHALL BE FOREVER BARRED, ESTOPPED AND ENJOINED FROM ASSERTING ANY SUCH 

CLAIMS.” 

 

Given this holding the smart move is - when in doubt, file a proof of claim. The Bankruptcy Code defines 

“claim” broadly, including any right to payment or equitable remedy, whether or not such right is reduced 

to judgment, liquidated, unliquidated, fixed, contingent, matured, unmatured, disputed, undisputed, 

legal, equitable, secured, or unsecured. In the W.R. Grace case, a fund was established for asbestos 

claims, and Plum Rose did not receive distributions from the fund due to its failure to file a timely claim. 
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