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Mere Passage of Time Does Not Invalidate an Environmental Impact Report 

 
In the 1990s, the predecessor to the San Francisco Municipal Transportation Agency (Muni) proposed 

to connect the southwestern part of San Francisco to the rest of the City by means of the Third Street 

Light Rail Project (the Project) which would link certain southwestern neighborhoods with Chinatown, 

Downtown and South of Market. The Project was divided into two phases: the Initial Operating 

Segment and the New Central Subway. The Final Environmental Impact Report (FEIR) for the Project 

discussed both the Initial Operating Segment and the New Central Subway, but at different levels of 

detail. The FEIR stated that the two phases were related but distinct, and “subject to separate 

advancement decisions on separate schedules.” The FEIR described the Initial Operating Segment as 

composed of six small segments, one of which, Segment 4, included a “short loop” (the Loop) which 

would allow the extension of an existing line to serve Mission Bay and provide an area for two 2-car 

trains to lay over. The San Francisco Planning commission certified the FEIR in December 1998. 

 

By 2003, construction of the Initial Operating Segment was completed, except that the Loop was not 

fully completed due to budget constraints. In September 2014, the Muni Board of Directors adopted a 

resolution approving a contract to install the final 900 feet of light rail line needed to complete the 

Loop. In October 2014, the San Francisco Planning Department determined that no further 

assessment or supplemental or subsequent EIR was required under the California Environmental 

Quality Act (CEQA). Shortly thereafter the Committee for Re-Evaluation of the T-Line Loop, and 

others, (Committee) filed a petition for writ of mandate alleging that the City failed to comply with 

CEQA in approving the Loop. 

 

The Committee’s key contention was that the “fair argument” standard of review under California 

Public Resources Code § 21151 should apply rather than the “substantial evidence” test pursuant to 

Public Resources Code § 21166. Once an EIR has been prepared for a project, CEQA prohibits the 

agency from requiring further EIR’s unless one or more of the following events occurs: (a) substantial 

changes are proposed in the project which will require major revisions of the environmental impact 

report, (b) substantial changes occur with respect to the circumstances under which the project is 

being undertaken which will require major revisions in the environmental impact report, or (c) new 

information which was not known and could not have been known at the time the environmental 

impact report was certified as complete, becomes available. 

 

In reviewing an agency’s decision not to prepare an EIR in the first instance under section 21151, a 

court must set aside the decision if the administrative record contains substantial evidence that a 
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proposed project might have a significant environmental impact. An agency’s decision not to prepare 

an EIR in the first instance is upheld only where there is no credible evidence to the contrary. By 

contrast to the “fair argument” test, under the more deferential test applied to an agency’s decision 

not to prepare a further EIR under section 21166, that decision is upheld if it is supported by 

substantial evidence in the agency’s record. Further, a party challenging an agency’s decision under 

section 21166 has the burden to demonstrate that the agency’s decision is not supported by 

substantial evidence and the court defers to the agency as finder of fact, and indulges all reasonable 

inferences from the evidence that support the agency’s findings, and resolves conflicts in the evidence 

in favor of the agency’s decision. 

 

Until recently, the law was unclear as to the appropriate level of judicial scrutiny to be applied to an 

agency’s determination whether section 21151 (review in the first instance) or 21166 (subsequent 

review) applied to a particular project. However, in the Fall of 2016, the California Supreme Court 

ruled that the substantial evidence standard applies. Friends of the College of San Mateo Gardens v. 

San Mateo Community College Dist. (2016) 1 Cal.5th 937, 953. Noting that “[a] decision to proceed 

under CEQA’s subsequent review provisions must…necessarily rest on a determination – whether 

implicit or explicit – that the original environmental document retains some informational value.” The 

Supreme Court held that the question “whether an initial environmental document remains 

relevant”…is a predominantly factual question. It is thus a question for the agency to answer in the 

first instance, drawing on its particular expertise. [Citation omitted]. A court’s task on review is then 

to decide whether the agency’s determination is supported by substantial evidence; the court’s job is 

not to weigh conflicting evidence and determine who has the better argument. As a result, occasions 

when a court finds no substantial evidence to support an agency’s decision to proceed under CEQA’s 

subsequent review provisions will be rare, and rightly so; a court should tread with extraordinary care 

before reversing an agency’s determination, whether implicit or explicit, that its initial environmental 

document retains some relevance to the decision-making process.” Id. [citation omitted].  

 

The Committee argued that the Loop described in the 2014 construction contract was not reviewed in 

the FEIR, and therefore the court must evaluate Muni’s decision not to prepare a new EIR under the 

fair argument standard of Section 21151. Conversely,  the City argued that because the Loop had 

previously been described and evaluated in the FEIR as part of the Initial Operating Segment, the 

court must evaluate Muni’s decision not to prepare a new FEIR under the substantial evidence 

standard of Section 21166. After reviewing the record, the Court concluded that the City had the 

better argument.   

 

The appellate court reached its conclusion by examining the language of the FEIR as well as 

subsequent review and conclusions regarding the lack of changed circumstances by the Planning 

Department and the Federal Transit Administration. Finally, the court rejected the Committee’s 
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argument that the FEIR’s discussion of the Loop was not a CEQA – complaint analysis, holding that the 

argument amounted to an untimely challenge to the FEIR itself, which was certified in 1998. 
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