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This Construction Defect Was Not an Accident; Insured Required to 

Reimburse Insurer Settlement Amount Paid, But Not Portion Attributable to 

Supplementary Payments 

 

California’s Fourth District Court of Appeal held that although an insurer had no duty to defend or 

indemnify, because the construction defect at issue was not an “occurrence,” supplementary payments 

were part of the duty to defend and the duty to defend determination was not retroactive; therefore, the 

insurer was not entitled to reimbursement from the insured for that portion of the settlement attributable 

to attorney’s fees and costs of suit.  

 

Navigators Specialty Insurance Company v. Moorefield Construction, Inc. 

(Fourth District Court of Appeal, California, December 27, 2016) 

6 Cal.App.5th 1258 

 

Navigators issued CGL policies to a general contractor, and contributed its policy limit of $1 million 

towards the $1,310,000 settlement of a construction defect case.  In the meantime, Navigators filed a 

coverage action seeking a declaration that it had no duty to defend or indemnify because the flooring 

failure alleged in the CD case was not a covered occurrence.  The trial court granted the relief on the 

grounds that the general contractor directed the flooring subcontractor to install the flooring despite 

having knowledge that the moisture vapor emission from the concrete slab exceeded specifications.  The 

trial court also found that Navigators had no duty to make payments under the supplementary payments 

provision because the general contractor’s liability arose from a non-covered claim.  The Court of Appeal 

agreed, and also held that Navigators was entitled to recoup the portion of the $1 million settlement that 

was attributable to damages.  However, the Court of Appeal held that Navigators could not recoup the 

portion of the $1 million settlement attributable to attorney’s fees and costs of suit under the 

supplementary payments provision.  In this regard, it stated that supplementary payments are tied to the 

duty to defend, not the duty to indemnify, and held that Navigators had a duty to defend the general 

contractor at the time of the settlement because there was a potential for coverage at that time (thus, 

the later finding that Navigators had no duty to defend was deemed not retroactive to the time of the 

settlement). 

 

To view the opinion, click HERE. 
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