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Excess Policy Which “Follows Form” With Underlying Primary Does Not 

Incorporate the Limits of Liability of the Primary Policy 

 

 

A United States District Court in California held that held that an excess policy which “followed form” with 

a primary policy incorporated the primary policy’s conditions and exclusions, but not the primary policy’s 

lower limits of liablity. 

 

Starr Indemnity & Liability Co. v. Belger et al. 

(United States District Court for the Central District of California, December 13, 2016) 

Case No. 5:15-CV-02566-SVW-DTB 

2016 WL 7646996 

 

Starr issued a commercial excess liability policy to VPSI (a van pooling company) with a $5 milllion 

liability limit, which “followed form” over a primary business auto policy issued by Zurich.  The Zurich 

policy contained a $5 million liability limit, but included a “Two Tier Limit” Endorsement stating that if a 

driver agreement specified a different liability limit, the lower of the two limits would apply.  VPSI driver 

Greg Binde caused an accident that resulted in a covered personal injury award of $20 million.  Because 

VPSI’s driver agreement with Binde had a $1 million liability limit, Zurich paid that amount rather than 

the $5 million limit contained in its policy.  In Starr’s subsequent declaratory relief action against the 

underlying plaintiffs, the trial court denied Starr’s summary judgment motion which asserted that the 

incorporated Endorsement capped Binde’s coverage at $1 million, and therefore Starr did not owe any 

payout because Zurich had already paid $1 million.  The district court concluded that Starr’s “follow form” 

clause applied to the scope of coverage, which included Zurich’s policy conditions and exclusions, but not 

its limits of liability.  Consequently, the Endorsement, which functioned as a limit of liability, was not 

incorporated into the Starr policy.  On its own motion, the court entered summary judgment for the 

defendants holding that the Zurich policy was exhausted and the Starr policy attached to the next $5 

million portion of the judgment. 

 

To view the opinion, click HERE. 
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