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Unintended Consequences and the Clean Air Act 

 
In a March 20, 2017 decision the Ninth Circuit Court of Appeals upheld the United States Environmental 

Protection Agency (EPA)’s Federal Implementation Plan (FIP) under the Clean Air Act (CAA) for the coal-

fired Navajo Generating Station (the Station) near Page, Arizona.  Hopi Tribe v U.S. Environmental 

Protection Agency (9th Cir. 2017) 2017 WL 1046116.  In August 2014, after approximately five years of 

evaluation, the EPA issued its FIP.  The Hopi Tribe (the Tribe) petitioned for review of the FIP arguing that 

it was not adequately consulted about its interests before the FIP was promulgated.  The Tribe specifically 

objected to the proposed closure of the Station in 2044. 

 

The Station is located in Northern Arizona.  The Tribe receives royalties on coal used at the Station.  

Moreover members of the Tribe work at the Station—accounting for approximately 50 to 70% of all 

employment on the Tribe’s Reservation (the “Reservation”).  Unemployment for those living on the 

Reservation is approximately 50%; approximately 50% of those living on the Reservation live in poverty. 

 

In 2009, the EPA issued its Advance Notice of Proposed Rulemaking; and it specifically notified the Tribe.  

EPA subsequently had several meetings with Tribe representatives; and it invited the Tribe to group 

consultation sessions.  The Tribe filed a comment during the rulemaking process.  The EPA issued a 

Notice of Proposed Rulemaking in February 2013; and it issued a Supplemental Proposed Rule and Notice 

of Public Hearings in October 2013.  The proposed rule was developed by a group of stakeholders—not 

including the Tribe—who had met as a Technical Working Group (TWG).  The proposed rule set an 

emissions cap and required that the Station be shut down in 2044, or before if and when it reached the 

emissions cap.  The phasing out of the Station’s production and its closure clearly harm the Tribe’s 

economic interests. 

  

The Court of Appeals took up the question of whether the Tribe’s exclusion from the TWG violated the 

government’s alleged duty to consult with the Tribe.  The Tribe argued that the general trust relationship 

between the U.S. and the Indian tribes recognized under the common law should be treated as a duty to 

consult, and that such duty should bind the U.S. as a single entity.  The Court of Appeals found that there 

was no authority which allowed it to treat the general trust relationship as a duty to consult.  Further, 

agencies of the U.S. are required by court rule to be named individually as parties to a lawsuit. 

 

Regardless of the lack of a duty to consult, the Court of Appeals found that the EPA had nonetheless 

consulted with the Tribe throughout the rulemaking process.  The Tribe was invited to group 

consultations, there was a hearing on their reservation and all parties were aware at all times of the 
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Tribe’s economic interests. Consultations with the Tribe occurred both before and after the EPA had 

considered the TWG proposals.  “Therefore, regardless of the scope of enforceability of any duty to 

consult on part of the EPA, the EPA surely complied.” 

 

The Court of Appeals also rejected the Tribe’s contention that the U.S. had to put the Tribe’s interests 

above all others.  Lastly, the Court of Appeals rejected the Tribe’s argument that the EPA failed to 

properly analyze the TWG proposal.  The court denied the Tribe’s petition. 

 

While environmental regulation is considered by many to enhance the general wellbeing, its unintended 

consequences can often result in the very opposite.  Here the Tribe will be deprived of a significant 

income stream, and it will suffer from staggering unemployment.  Federal and State lawmakers should 

consider a better way to both protect the environment and the citizens of the U.S. as well. 
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