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Court Decides CERCLA’s Preemption Rule Applies to State Actions Only When 

Operative Facts Give Rise to Cause of Action under CERCLA 

 

 

The U.S. Court of Appeals for the Fourth Circuit recently held that the Comprehensive Environmental 

Response, Compensation, and Liability Act’s (CERCLA) discovery rule, which allows for federal preemption 

of state statutes of limitations, only applies when the operative facts of the state action can give rise to a 

cause of action under CERCLA.  Blankenship v. Consolidation Coal Company 2017 WL 937467.  In 1994, 

Defendant’s mining operations were being hampered by an accumulation of water, so Defendant reached 

an agreement with Beatrice Mine, which had been exhausted in 1972, to transfer the water from their 

mine to Beatrice Mine.  Defendant applied for a revision of their mining permit with the Virginia 

Department of Mines, Minerals, and Energy.  Defendant also published its notices of application in the 

local newspaper and filed the application for public view at the local courthouse.  The application was 

approved and the “dewatering” activities ended in 2003.   

 

In 2013, Plaintiffs, who owned some property over Beatrice Mine, filed their lawsuit in federal court 

alleging state court claims including trespass, negligence, and nuisance.  The district court granted 

Defendant’s summary judgment on the grounds that the claims were barred by the state statute of 

limitations.  Plaintiffs argue that CERCLA preempts state law due to a discovery rule which provides that 

the commencement date for the running of a state statute is the date that “the plaintiff knew, or 

reasonably should have known, that the personal injury or property damages were cause or contributed 

to by the hazardous substance or pollutant or contaminant concerned.” 42 U.S. C. § 9658 (b)(4)(A).  The 

district court rejected that argument stating that the Plaintiffs failed to allege facts giving rise to a 

CERCLA claim. 

 

The Court of Appeal states that they previously resolved this issue in First United Methodist Church of 

Hyattsville v. U.S. Gypsum Co., 882 F.2d 862 (4th Cir. 1989) stating that because CERCLA does not 

provide a cause of action for asbestos removal, the CERCLA discovery rule was inapplicable to a state 

cause of action for asbestos removal.  The Court then moved to the relevant question of determining 

whether the facts of the Plaintiffs’ complaints give rise to claims that could be asserted under CERCLA.  

The Court concluded that the Plaintiffs did not allege facts giving rise to CERCLA claims for two reasons:  

1) Parties may not bring a CERCLA claim when they have not stated a basis for recovery of response and 

remediation costs with respect to a hazardous waste site and 2) they may not bring a CERCLA claim for 

releases of hazardous substances that are federally permitted. 
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As to the first rationale, the Court states that CERCLA was enacted in 1980 for the limited purpose of 

promoting the timely cleanup of hazardous waste sites and to ensure that the costs of such cleanup 

efforts are borne by those responsible for the contamination.  In this instance, the Plaintiffs alleged that 

the transfer of water to the Beatrice Mine damaged their property interests by reducing the value of their 

property and they were precluded from developing that property.  Not only did the Court take into 

account the fact that the Plaintiffs conceded they have not incurred any clean-up costs, the Court 

reasoned that the Plaintiffs were seeking trespass-type damages for aqueous interference with the 

Plaintiffs’ interests.  As such, because the Plaintiffs were not seeking costs or damages as a result of 

cleaning up hazardous waste sites, the Plaintiffs were not allowed to benefit from CERCLA’s discovery 

rule. 

 

As to the second rationale, the Court held that because Defendant applied for a revision to the permit in 

order to allow the “dewatering” of the mine and the permit revision was approved by a state agency that 

had been delegated authority by federal law, the Virginia Department of Mines, Minerals, and Energy, the 

“dewatering” amounted to a federally permitted transfer.  As such, it could not serve as a basis for a 

cause of action under CERCLA pursuant to 42 U.S.C. § 9607(j).  The Court then affirmed the District 

Court’s ruling. 
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