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Clarity, Common Sense and the Clean Air Act

In a March 20, 2017 decision the Ninth Circuit Court of Appeals upheld the United States Environmental Protection Agency (EPA)’s final rule regarding reduction of regional haze resulting from operation of the coal-fired Navajo Generating Station (the Station) near Page, Arizona.  Yazzie v U.S. Environmental Protection Agency (9th Cir. 2017) 2017 WL 1046117.  In August 2014, after approximately five years of evaluation including participation and recommendations from several stakeholders, EPA issued its final rule for the Station.  A number of environmental groups petitioned arguing that EPA had failed to comply with the Clean Air Act (CAA) and its regulations in reaching EPA’s final rule.

The Station is located in Northern Arizona on the Navajo Nation (the Nation).  The environmental groups first argued that the EPA erroneously concluded that the Tribal Authority Rule (TAR) applied to the Station.  The TAR allows the EPA to treat an Indian tribe as a State and to submit a Federal Implementation Plan (FIP) when an Indian tribe does not submit a Tribal Implementation Plan (TIP) or if the EPA determines a TIP is inadequate.  In general, an implementation plan sets forth emission limits and other measures intended to make reasonable progress toward the national “natural visibility” goal.  In the instant case, the Nation did not submit a TIP for the station so the EPA issued a proposed FIP in February 2013.

The environmental groups asserted that the Nation did not qualify to be treated as a State under the CAA regulations and thus the TAR did not apply.  According to the petitioners because the terms of the lease between the operators and the Nation prohibited the Nation from regulating or controlling the Station, the Nation had contracted-away its power to regulate the Station.  Thus the Nation, petitioners argued, was ineligible to issue a TIP for the Station and the EPA thus lacked authority under the TAR to issue its FIP.  The Court of Appeals disagreed and refused to read-in a requirement that a tribe be eligible to be treated as a State before the EPA could issue a FIP under TAR.  The Court of Appeals found that the regulation “applies so long as ‘a tribe does not submit an approved TIP; it mentions nothing about a tribe’s eligibility.’  ...  Thus, the EPA’s authority to promulgate a FIP for tribal areas under the Tar is not dependent on a tribe’s eligibility for treatment as a State.”

Petitioners next argued that the necessary emission reductions under the EPA’s FIP promulgated under the TAR had to take place during “‘the first long-term strategy for regional haze’”—just like what is required under a State Implementation Plan (SIP).  The Court of Appeals, however, agreed with the EPA’s position that the regulatory deadline only applies to SIPs and that tribes are specifically excluded from such regulation.  The EPA concluded that it was entitled to establish different deadlines which were necessary or appropriate to protect air quality.  The Court of Appeals also rejected petitioners’ argument that the flexibility given the EPA to promulgate alternative deadlines only applied to “procedural” rather than “substantive” requirements.  “[T]he TAR grants the EPA wide discretion to determine what rulemaking is required to protect air quality on tribal lands”—procedural as well as substantive the Court of Appeals concluded.

Undeterred the environmental groups also argued that the EPA failed to show that the FIP’s chosen technology was better than the Best Available Retrofit Technology (BART) and that the EPA wrongfully failed to determine the BART for Particulate Matter (PM) at the Station.  The Court of Appeals deferred to the EPA’s reasonable determination that the FIP technology was better than BART and it found that the EPA reasonably exercised its discretion under the circumstances to not make a BART determination for PM.  The court denied the petitions.

This opinion furthers a clear and common sense deference by the Ninth Circuit to the EPA’s reasonable interpretation of its own CAA regulations.  This should provide better predictability for stakeholders.
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