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Fourth Circuit Confirms NPDES Permit Compliance Required to Avoid Clean 

Water Act Liability  

 

The Clean Water Act (CWA) forbids all discharges of pollutants into waters of the United States, unless 

the discharger holds a National Pollution Discharge Elimination System (NPDES) permit. A typical NPDES 

permit lists numerical limitations on specific types of effluents and includes other conditions required for 

compliance with state and federal law. The Act requires that effluent limits reflect applicable water quality 

standards. The water quality standards may be numerical or narrative and may, but need not be, 

contained in the permit. Under the Act, if a state receives approval from the U.S. Environmental 

Protection Agency (EPA) it can administer its own NPDES permitting program. EPA reviews and must 

approve any substantive changes to a state’s program.  West Virginia’s EPA-approved NPDES program 

includes a separate series of regulations governing NPDES permits for coal mining. 

 

In 1996, Fola Coal Company obtained a West Virginia NPDES coal mine permit to discharge into 

Stillhouse Branch, a waterway adjacent to Fola’s surface mining facility in central West Virginia. Fola 

applied for and received a renewed NPDES permit in 2009.  In Ohio Valley Environmental Coalition v. Fola 

Coal Company, LLC; Case No. 16-1024 (4th Cir. January 4, 2017), three environmental groups (the 

Coalition) sued Fola under the Act’s citizen suit provision. The Coalition alleged Fola had violated a 

specific requirement of Fola’s NPDES permit, which provided:  “The discharge or discharges covered by a 

WV/NPDES permit are to be of such quality so as not to cause violation of applicable water quality 

standards adopted by the [West Virginia] Department of Environmental Protection, Title 47, Series 2.”  

The Coalition alleged that Fola violated this provision by discharging ions and sulfates in sufficient 

quantities to cause increased conductivity in Stillhouse Branch, which resulted in a violation of water 

quality standards. Specifically, the Coalition asserted that Fola’s discharges violated two narrative water 

quality standards in Fola’s NPDES permit. 

 

In response, Fola contended that it had disclosed the nature of its discharges when it applied for the 2009 

permit renewal. At that time, Fola had stated that its discharges would include ions and therefore be 

highly conductive. Despite this disclosure, the West Virginia Department of Environmental Protection 

(WVDEP) set no specific limitations on conductivity in Fola’s permit. According to Fola, it followed that the 

permit did not obligate Fola to limit the conductivity of its discharges even if that conductivity resulted in 

a violation of water quality standards.  Fola reasoned that, because it complied with the numeric effluent 

limits expressly set out in its permit, the permit shielded it from all liability under the Act.  
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The district court rejected Fola’s reasoning and relied on expert opinion and evidence showing Fola’s 

discharges were negatively affecting the Stillhouse Branch, to the point where it became effectively 

impaired under EPA standards.  The district court held that these impacts were in violation of West 

Virginia’s water quality standards incorporated in Fola’s permit regardless of whether Fola was in 

compliance with the permit’s numeric effluent limitations.  The water quality standards requirements 

were over and above, and apart from, the numeric limits. 

 

In its appeal to the Fourth Circuit Court of Appeals, Fola argued that the permit requirements controlled 

the conduct of the permitting agency, WVDEP, rather than the permittee. Fola offered three points to 

support its argument:  (1) the permit provisions are ambiguous and best interpreted as regulating the 

WVDEP, not Fola; (2) the district court failed to examine extrinsic evidence which resolves the permit’s 

ambiguity; and (3) the prior holding of the Fourth Circuit in Piney Run Preservation Association v. County 

Commissioners, 268 F.3d 255 (4th Cir 2001) required the court to conclude that the permit imposed 

obligations only on WVDEP.   

 

In rejecting Fola’s arguments, the court concluded that the text of “the permit seems straightforward and 

unambiguous”. Because the language of the permit focused on the discharges themselves, it was obvious 

that it would apply to permit holders rather than regulators. The court further concluded that there were 

two distinct obligations in Fola’s permit; the numeric discharge limits and the separate narrative 

obligations regarding the protection of water quality standards. As to the court’s prior opinion in Piney 

Run, it held that Fola had fundamentally misstated the court’s holding. In Piney Run, the court “expressly 

held that a permit shields ‘its holder from liability … as long as … the permit holder complies with the 

express terms of the permit and with the Clean Water Act’s disclosure requirements’ ”. (Emphasis 

original.) 

 

Finally, the court dismissed Fola’s arguments that it had not, in fact, violated the water quality 

requirements as “brief and largely derivative”. The court cited with approval the district court’s “careful 

and detailed fact finding”. In conclusion, the court stated: “In sum, Fola’s arguments as to why the 

district court erred in finding that Fola violated its permit, like Fola’s arguments as to the permit’s reach, 

uniformly fail.” 
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