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Nevada Federal Court Allows Discovery of Coverage Counsel’s Testimony and 

Unredacted Work Product Despite Insurer Not Formally Raising Advice of 

Counsel Defense 

 

In a declaratory relief action in which a bad faith counterclaim had been asserted, a federal district court 

in Nevada granted the insured’s motion to compel the testimony of the insurer’s outside coverage counsel 

and an unredacated copy of her work product.  The insurer had not raised advice of counsel as a defense, 

but its claim adjuster testified that she made the decision to deny coverage in reliance on coverage 

counsel’s recommendation.   

 

Atain Specialty Insurance Company v. Reno CAB Company, Inc. 

(United States District Court, District of Nevada, February 15, 2017) 

Case No. 3:15–CV–00406–MMD–VPC 

2017 WL 627213 

 

Plaintiff Atain Specialty filed an action seeking declaratory relief that it had no duty to defend or 

indemnify with respect to an underlying wrongful death case arising out of an altercation between a taxi 

driver and a customer.  The insured, Reno CAB, counterclaimed for breach of contract and bad faith, and 

moved to compel Atain Specialty’s coverage counsel’s deposition and unredacted work product.  In 

response to the motion, Atain Specialty presented testimony from its claim adjuster that, where a claim 

involved a fatality and a complaint was filed, Atain Specialty would generally send the matter to coverage 

counsel for an opinion instead of making the decision itself.  In this case, after doing some initial 

investigation into Reno Cab’s coverage tender, the adjuster referred the matter to coverage counsel “to 

look at the facts the complaint stated, and the policy to assist in determining whether this is a tender that 

would be accepted.”  Based on counsel’s recommendations, Atain Specialty declined Reno Cab’s tender.  

The magistrate judge granted the motion to compel.  The district court later overruled Atain Specialty’s 

objection to the magistrate’s order.  The district court concluded that, “[w]hile Atain has not asserted 

advice of counsel as an affirmative defense, Atain’s response to Reno Cab’s bad faith claim implicitly 

raises advice of counsel.  Under these circumstances, the Magistrate Judge did not commit clear error 

when she found implied waiver of the privilege and the attorney work product.” 

 

To view the opinion, click HERE. 
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