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Excess Insurer Rejects Reasonable Settlement at Its Own Risk 
 

 

The Ninth Circuit Court of Appeals held that an excess insurer that refused to consent to an insured’s 

settlement or take over the defense was liable for breach of contract and bad faith. 

 

Teleflex Medical Inc. v. National Union Fire Ins. Co. of Pittsburgh 

(Ninth Circuit Court of Appeals, March 21, 2017) 

851 F.3d 976 

 

In an underlying patent dispute between the insured and one of its competitors, the parties reached a 

$4.75 million settlement. CNA, the primary insurer agreed to the settlement and offered its $1 million 

policy limit. National Union, the excess insurer, did not consent to the proposed settlement agreement, 

and the insured executed the settlement agreement on its own. The insured then filed suit against 

National Union, alleging breach of contract and bad faith.  National Union moved for summary judgment, 

arguing that it had the right to veto the settlement under the policy's “no voluntary payments” and “no 

action” clauses. The district court denied National Union’s motion based on Diamond Heights Homeowners 

Association v. National American Insurance Co., (1991) 227 Cal.App.3d 563, finding that because 

National Union rejected a reasonable settlement offer and failed to take over the defense at the same 

time, it had waived its rights under the no action clause. The matter proceeded to trial and the jury 

subsequently found in favor of the insured on both the breach of contract and bad faith claims, awarding 

$6 million for both contract damages, attorneys’ fees and prejudgment interest (but no award of punitive 

damages.) In the ensuing appeal, the Ninth Circuit affirmed, noting that the district court correctly 

applied Diamond Heights, which held that an excess liability insurer faced with a proposed reasonable 

settlement of a covered claim can either (1) approve the proposed settlement, (2) reject it and take over 

the defense, or (3) reject it, decline to take over the defense, and face a potential lawsuit by the insured 

seeking contribution toward the settlement. Thus, because National Union failed to consent to the 

settlement offer and failed to take over the defense, National Union was liable for the entire settlement 

amount in excess of the primary limits, plus attorneys’ fees. 

 

To view the opinion, click HERE. 
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