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Mold Exclusion that Purported to Release Insurer of Duty to Defend in a 

“Mixed” Action was Unenforceable 

 

The District Court for the Northern District of California refused to apply a Mold Exclusion that attempted 

to preclude the duty to defend where even a portion of the claims against the insured alleged mold 

damage.   

 

Saarman Construction, Ltd. v. Ironshore Specialty Insurance Company 

(United States District Court, Northern District of California, January 31, 2017) 

Case No. 15-CV-03548-JST 

2017 WL 412343 

 

After finding mold in her condominium, a tenant sued the condominium owners, HOA, and other 

defendants. The condominium owners cross-complained against Saarman Construction, Ltd. and its 

subcontractors alleging they negligently repaired the building, resulting in water intrusion and water 

damage to the interior of their unit that contributed to mold growth. Saarman tendered the cross-

complaint to its insurer, Ironshore.  Ironshore denied coverage on the grounds that: (1) the Continuous 

or Progressive Damage and Injury Exclusion (“CP Exclusion”) barred coverage; and (2) the Mold 

Exclusion barred coverage. A bad faith suit followed. Saarman argued that Ironshore had a duty to 

defend the entire action because the complaint contained allegations of water intrusion and water 

damage separate and apart from the mold damage. The court determined that the language of the Mold 

Exclusion barring coverage for “any claim, demand or ‘suit’ alleging [damage] arising out of, in whole or 

in part, the...alleged...existence of any mold” is unenforceable because it attempts to circumvent the long 

standing principle of Buss v. Superior Court that, in a “mixed” action, an insurer has a duty to defend the 

action in its entirety. The court also analyzed the exclusion under the “but-for” test and concluded that 

Ironshore had a duty to defend because a negligence claim against the insured for water intrusion or 

water damage (covered) could have been established without proving mold damage (not covered).  

However, the court ultimately held that Ironshore had no duty to defend because the CP Exclusion barred 

coverage. 

 

To view the opinion, click HERE. 
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