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SB 496 Signed by Governor Brown 

 
On Friday, April 28, 2017, Governor Jerry Brown signed California Senate Bill 496, (SB 496). SB 496 

revises Civil Code section 2782.8 and modifies a design professional’s contractual duty to defend by 

limiting a design professional’s potential liability for defense fees and costs to the design professional’s 

proportionate percentage of fault. The key language of SB 496 reads as follows: 

 

 “In no event shall the cost to defend charged to the design professional exceed the 

 design professional’s proportionate percentage of fault.” 

 

SB 496 will only apply to contracts entered on or after January 1, 2018, and provides relief from the rulings 

in California opinions of Crawford v. Weathershield (2008) and UDC v. CH2M Hill (2010). These cases 

collectively held that a contractual indemnity provision included the duty to defend and required a design 

professional to immediately defend the indemnified party even if the design professional was found to be 

not negligent. Moreover, these cases held that the duty to defend obligation was immediate upon tender of 

any claim, dispute, or lawsuit, which “arises out of” the design professional’s services.  

 

Furthermore, SB 496 will now apply to both private and public works contacts, but will still not apply to 

contracts directly with state agencies (Civil Code 2782.8(g).) Also, this bill would not apply in certain 

limited circumstances: (1) where a project-specific general liability policy insures all project participants for 

general liability exposures on a primary basis and also covers all design professionals and (2) projects 

where the design professional is a party to a “written design-build joint venture agreement.”  

 

SB 496 should be viewed as leveling the playing field and providing an equitable means of allocating 

defense fees and costs incurred by the indemnified party. Prior to SB 496, a design professional was 

contractually obligated to pay defense regardless of the fault attributable to the design professional’s 

fault. Commencing with projects entered into on or after January 1, 2018, a design professional will no 

longer be obligated to pay defense costs for the negligence of the owner or a third party, but rather will 

only be responsible for the payment of defense costs associated with their own negligence. Since California 

is a comparative fault state, this appears to be a fair solution and should more equitably distribute the 

defense fees and costs to the parties whose conduct caused the harm. 

 

To read the full text of this bill, click HERE. 

 
This article is designed to provide information in regard to the subject matter and may not reflect the most current legal 
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